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                                                                                            G.R. Case No.647/2014 

IN THE COURT OF SRI R. BODO, S.D.J.M.(S), UDALGURI, BTAD::ASSAM 

                          G.R. Case No.647/2014 

         (U/S-457/380 of I.P.C) 

                

State of Assam 

       --------Prosecutor 

     -VS- 

    Sri Raju Das 

S/o Sri Biseswar Das 

Village-Nichilamari  

P.S. Tangla  

    Dist. Udalguri, BTAD::Assam 

       ---------Accused person 

 

Present:  Sri Rajesh Bodo, A.J.S. 

Advocate for the Prosecution: Mr. D. Dahal, Asstt. P.P.  

Advocate for the accused: Mr. Bharat Sarma        

Evidence recorded on: 30.3.15/17.6.15/3.11.15/4.11.15/24.2.16/9.3.16 

Argument heard on: 20.5.2016 & 31.5.2016 

Judgment delivered on: 31.5.2016  

JUDGMENT 

1. The prosecution case in brief is that in the night of 13.7.2014 informant 

Sri Santosh Debnath went to attend a marriage function of his co-villager. 

At about 11.00 to 11:30 P.M. theft had been committed by breaking the 
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window of his house, which he came to know after coming from 

attending the marriage ceremony at about 1:00 A.M. It is alleged that 

theft had been committed by breaking the lock of the Godrej and Fridge 

and took away the following articles: 

14 Annas gold 

Rs.46,460/- 

C.T. gold of value Rs.400/- 

2. To this effect the informant lodged an FIR addressing the I/C-Bhergaon 

Police Out Post. There is no mention in the FIR whether the same was 

received at Bhergaon police out post but it transpires that the FIR was 

registered as Tangla P.S. Case No.71/14, U/S-457/380 of IPC and duly 

investigated into. During the course of investigation the I/O arrested 

accused Raju Das and juvenile in conflict with law(now child in conflict 

with law) namely Jagadish Barman. Later on, after completion of 

investigation the I/O found sufficient material against both of them U/S-

457/380 of IPC and submitted charge sheet separately before the court of 

Hon’ble CJM, Udalguri and before the Juvenile Justice Board, Udalguri, 

respectively. Hence, this case. 

3. When accused Raju Das appeared before the court copies of relevant 

documents were furnished to him as per Section-207 of CrPC. Then, after 

hearing both sides on the point of charges this court framed a formal 

charge against the accused U/S-457/380 of IPC. When the particulars of 

charges were read over and explained to the accused he pleaded not 

guilty and claimed to be tried. Hence, the case proceeded for trial.   

4. POINTS FOR DETERMINATION: 

Point No.I: Whether, accused Raju Das, in the night of 13.7.2014 at 

about 11:00 to 11:30 P.M. committed lurking house trespass by night in 

the house of the informant Santosh Debnath in order to commit theft and 

thereby committed an offence punishable U/S-457 of IPC; and within my 

cognizance? 
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Point No.II: Whether, in the same night, the accused dishonestly took 

away 14 Annas gold, Rs.46,460/- and C.T. gold of value Rs.400/- from 

the house of the informant without his consent and thereby committed an 

offence punishable U/S-380 of IPC; and within my cognizance? 

5. The prosecution side examined as many as 9(nine) PWs and exhibited the 

FIR, Seizure list, Sketch map of the P.O. and the charge sheet as Ext.1 to 

4, respectively. The defence cross-examined all the prosecution 

witnesses. Thereafter, the evidence of the prosecution was closed.   

6. After closure of prosecution evidence I had carefully gone through the 

case record and the deposition of all the PWs. On revelation of sufficient 

material against the accused his statement of defence U/S-313 CrPC was 

recorded wherein he admitted that he had been caught by the members 

of Bengali Federation but allegedly on his way home from school and out 

of suspicion. He also stated that nothing was recovered from him and 

that he stated before police that he committed the offence only out of 

fear of being beaten by police. The accused completely denied the 

allegation levelled against him and his involvement in committing the 

offence. However, the accused declined to adduce defence evidence and 

accordingly the defence evidence was closed and the matter was fixed for 

hearing argument.  

7. I have heard argument from learned advocate Mr. Bharat Sarma for the 

accused and learned Asstt. P.P. Mr. D. Dahal for the prosecution. During 

argument learned Mr. Sarma submitted that the evidence of prosecution 

witnesses do not corroborate one another and instead they are 

contradictory in nature. He also submitted that nothing was recovered 

from the possession of the accused. Hence, it is prayed that the accused 

be acquitted from the charges in this case.  

8. On the other hand learned Mr. Dahal submitted that minor 

contradictions does not touch the merit of the prosecution case. He 

further submitted that though nothing was recovered from the possession 

of the present accused but the evidence of PW-9 cannot be completely 

thrown away. Mr. Dahal also submitted that the evidence of PW-9 is 

most vital one as it throws light in the whole facts of the case. According 
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to him the prosecution has succeeded in proving its case beyond all 

reasonable doubt and therefore, the accused is liable to be punished in 

accordance with law. 

9. I have given anxious consideration to the submissions put forward by the 

learned advocates of both the sides. I have also meticulously gone 

through the case record and the evidence of all the prosecution witnesses 

including the exhibited documents.  

DISCUSSION, DECISION AND REASONS THEREOF: 

10.  At the very outset it is worthwhile to mention that there is no direct 

eyewitness to the alleged occurrence and the entire case of the 

prosecution is based on circumstantial evidence. Now, let me see whether 

the evidence of the prosecution is sufficient enough to book the accused 

for the alleged offence charged against him. 

11.  As already pointed above the prosecution has examined 9(nine) 

witnesses on its behalf. I have carefully and meticulously scrutinised the 

evidence adduced by each and every witness and come to a conclusion 

that the evidence of PW-9 is the most vital one. Because the entire series 

of events narrated by other prosecution witnesses followed after him. So, 

let me first discuss what this witness stated before the court. 

12.  In his evidence PW-9 deposed that he knows informant Santosh 

Debnath. He specifically stated that he did not see the accused prior to 

the date of occurrence but knew him since the date of occurrence. He 

deposed that the incident took place sometime back. As per his version 

one day he went to play cricket beside the house of Jagadish Barman 

(who is the child in conflict with law). After playing cricket Jagadish called 

him and asked whether he would buy a gold ring because he wanted 

money as he was to go somewhere. When asked to show the ring 

Jagadish told him to come on the next day as the same was not with him 

then. On the following day he found Jagadish on the road while coming 

from tuition. Therefrom Jagadish took him upto the gate of his house and 

asked to stay outside. Then he brought a golden earring instead of 

fingering and told that his brother had concealed the fingering. Therefrom 
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he was taken to the house of Raju Das, who is the accused of this case. 

He was asked to stay at a distance and Jagadish went to the house of 

Raju Das and brought some rings and earrings and gave them to PW-9.  

13.  The witness also deposed that he paid Rs.2,000/- to Jagadish as they 

told him that the rings were made of gold. When being asked Jagadish 

told him that he purchased the rings from an already. Then, after taking 

possession of the articles he went along with Jagadish. On the way when 

Jagadish told him not to reveal the fact he asked whether the articles 

were stolen. Then, Jagadish brought out a Dao from inside his cloth and 

threatened to kill if he told about it to somebody. Thus, from the conduct 

of Jagadish the witness suspected that the articles were stolen. 

14.  PW-9 also deposed that some days before the alleged occurrence theft 

had been committed in the house of Santosh Debnath. So, he went to 

their house and showed the articles to him. At once Santosh identified the 

articles to be their ornaments and accordingly he informed the police and 

then the accused were arrested. He further stated that on that day he 

was kept sitting in the house of Santosh and subsequently police came to 

the house of Santosh. Some villagers were also present at that time. 

Later on, he came to know that accused persons admitted having stolen 

the gold ornaments. 

15.  From the evidence of PW-9 it is evidently clear that the informant 

Santosh Debnath/PW-1 came to know about the persons who had 

allegedly committed theft in his house from said PW-9.  

16.  In his evidence PW-1 corroborated the facts of committing theft in his 

house in the night of 13.7.2014 as has been stated by him in his Ext.1 

FIR. Regarding the articles that had been stolen he stated that there were 

a pair of earring, a gold ring, two pairs of gold earring in total about 14 

annas of gold. In addition to that Rs.46,430/- had also been stolen from 

the Godrej almirah by breaking its lock. He also deposed that on the 

following morning he informed about the occurrence to VDP secretary 

and then went to Bhergaon police outpost. But, since the I/C was not 

present, therefore, he came to Tangla P.S. and file the Ext.1 FIR. 

Therefrom, police came to his house.  
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17.  PW-1 also deposed that on 1.8.2014 they performed Monosa Puja in 

their house. On that day Pintu Biswas(PW-9) came to their house and told 

that he purchased an earring from Jagadish Barman at Rs.200/- and 

showed it to them. He also stated that Pintu Biswas allegedly told him 

that there were other gold rings and earrings with Jagadish which he 

wanted to sell. So, on 2.8.2014 he gave Rs.3,000/- to Pintu Biswas and 

asked him to purchase a pair of earring. Accordingly Pintu bought the 

same and handed over it to PW-1. So, he informed the police of Bhergaon 

outpost and the VDP secretary. In the meantime, at the instance of 

Jagadish and Pintu, they recovered gold articles and Rs.3,100/- cash 

which were handed over to police. Thereafter, as per version of Jagadish 

police dug the ground of his house but did not find the gold ring. 

18.  Similar fact has been revealed by PW-5, who is the wife of the 

informant/PW-1 in her evidence as revealed by PW-1.  

19.  Again, in his evidence PW-2, who is the President of Bengali Federation 

student union of Tangla Anchalik Nichilamari village, deposed that on 

13.7.2014 theft had been committed in the house of the informant. He 

stated that the informant informed him in writing about the occurrence 

and requested to make enquiry in this respect. Then on 2.8.2014 the 

informant allegedly informed him over telephone that he got one earring 

that had been stolen from his house. So, he went to the house of the 

informant and came to know that he got the same from Pintu Bisaws. 

Thereafter, when he asked Pintu about it he replied that he purchased 

the same from accused Raju Das, who has other materials with him to 

sell (Subsequently the witness stated that not from Raju Das but 

purchased the same from Jagadish Barman). Then, he took 

Rs.3,000/- from Santosh and asked Pintu Biswas to purchase a gold ring. 

Accordingly, Pintu went to meet Jagadish, who took Pintu to Raju Das 

and Raju Das sold an earring instead of gold ring. The witness further 

stated that before coming to the house of the informant he called police 

of Tangla P.S. and the Khairabari Bengali Federation. Thus, coming to 

know about the occurrence they searched for Raju Das and finding him 

on the way brought him to the house of the informant. There, they asked 

Raju Das about the occurrence and in return Raju Das admitted 
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committing theft. According to him, initially, Raju Das told them that 

along with him other three persons were involved but sequentially he told 

that along with him Jagadish Barman committed the theft. So, they went 

to the house of Raju Das along with the VDP secretary and Raju Das 

allegedly handed over them gold ring and Rs.3,000/-. Then they brought 

the aforesaid articles and Raju Das to the house of the informant and 

when police came to the house of the informant they took possession of 

the articles and them. 

20.  Corroborating the evidence of PW-1, PW-2 and PW-5 to the effect that 

theft had been committed in the house of the informant, the PW-3 in his 

evidence deposed that he was the Vice President of all BTC Bengali youth 

student Federation. After 18 days of the alleged occurrence he was 

informed that the thief had been traced out and some of their members 

informed the VDP secretary and then some of their members and the VDP 

secretary visited the house of the accused persons and recovered some 

stolen materials. He also stated that police arrived at the place of 

occurrence on being informed and seized the recovered materials. 

21.  In his evidence PW-4 deposed that he knows the informant and the 

accused. In August, 2014 when the accused was caught he visited his 

original paternal house. He allegedly heard that the thief involved in 

stealing in the house of the informant was caught and so he had been to 

near the house of the VDP secretary where police was also present. He 

allegedly saw some recovered stolen articles there. 

22.  Similarly, in his evidence PW-6, who is a shopkeeper deposed that at the 

relevant time he was general secretary of Bengali Federation of 

Nichilamari primary committee. According to him the President of the 

committee informed him that theft had been committed in the house of 

Santosh Debnath and accordingly he visited his house. Therefrom they 

started proceeding towards the house of accused Raju Das but on the 

way they met him and brought him to the house of Santosh Debnath. 

After sometime, police arrived there and they handed him over to police. 

The witness stated that they found a pair of gold earring, a silver chain, 

another one number of gold earring, one number of gold nose ring and  
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also recovered Rs.3,190/-which were handed over to police and 

accordingly police seized those articles vide Ext.2 seizure list where he put 

his signature as Ext.2(1).  

23.  In his evidence the PW-7, who was one of the investigating officers 

deposed that on 14.7.2014 he was posted at Tangla police station as an 

attached officer. On that day he received an ejahar from the then O/C 

and endorsed him for investigation. Accordingly he visited the place of 

occurrence, drew sketch map vide Ext.3, where he put his signature as 

Ext.3(1). He also took the statement of available witnesses and after 

receiving order he handed over the case diary to I/C-Bhergaon namely 

Mr. P.C. Deka.  

24.  In the same way, in his evidence PW-8 deposed that on 2.8.2014 the 

then O/C of Tangla P.S. assigned him a case diary bearing Tangla P.S. 

Case No.71/14 i.e., the case diary of the present case. On the same day 

at about 4:26 P.M. the earlier investigating officer Mr. Dhireswar Baruah 

informed him over phone that two thieves were caught red-handed by 

the public in the house of the informant. Accordingly, he arrived at the 

house of the informant and accused persons were handed over to him 

along with some recovered stolen articles from their possession. So, as 

per norms he seized the recovered stolen articles and prepared Ext.2 

seizure list by putting his signature Ext.2(2). He also stated that he took 

the statement of the seizure witnesses and other witnesses present at the 

place of occurrence. On being asked Jagadish Barman allegedly informed 

him that he put one number of earring in a deep hole. Accordingly, he 

along with police personnel proceeded to his house but did not find 

anything as told by him. Therefrom he again came back to the house of 

the informant where accused Raju Das allegedly confessed before him 

about his involvement in committing theft. Then he recorded the 

statement of witnesses at the site of confession rendered by accused 

Raju Das. On the basis of their statement and recovered articles by the 

public, he found sufficient material against the accused persons and 

accordingly submitted charge sheet Ext.4, where he put his signature as 

Ext.4(1). Therefrom he took both of them to the police outpost and 
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forwarded Jagadish before the principal magistrate, Udalguri and accused 

Raju Das before the magistrate. 

25.  A careful analyses of the evidence of the prosecution witnesses given in 

their examination-in-Chief clearly points that as per information given by 

PW-9 the articles seized vide Ext.2 could be recovered in the manner as 

discussed above. From the admission of the accused in his statement 

recorded U/S-313 CrPC that he was taken to the house of the informant 

and that he allegedly confessed his involvement in committing the theft 

out of fear of being beaten by police, it is also evident that sequence of 

facts narrated by the witnesses are true to the point that the accused was 

actually brought to the house of the informant. Thus, I hold that the 

prosecution witnesses could firmly establish a sequence of events that led 

to recovery of some of the stolen articles of the informant from the 

possession of the accused person. Under these circumstances it was the 

bounded duty on the part of the accused to disprove that whatever the 

sequence of events proved by the prosecution witnesses is not true. 

Similarly, it was the bounded duty on the part of the accused to prove 

that no articles were recovered from his possession as stated by the 

prosecution witnesses. In the same way it was also his bounded duty to 

prove that he allegedly confessed before the public regarding his 

involvement in committing the theft out of fear of being beaten by police. 

26.  Now, let me discuss whether the accused could establish his pleaded 

facts by cross-examining the prosecution witnesses or not.  

27.  It is evident that the accused did not adduce defence evidence in support 

of his plea taken at the time of recording his statement of defence U/S-

313 CrPC. Therefore, his entire defence relied on the facts extracted by 

cross-examining the prosecution witnesses and for that I have minutely 

scrutinised the cross-examination part of all the prosecution witnesses. 

However, it appears that no such thing could be extracted from the 

witnesses to the advantage of the accused. Rather, it appears that the 

witnesses were simply ask routing type questions the answers of which 

could not shake the credibility of the prosecution witnesses. Most 

importantly the star witness of this case on behalf of the prosecution, 
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PW-9 was asked the question like “when he gave the article purchase 

from Jagadish to the informant?” In reply the witness stated that he gave 

the articles to Santosh on the same date he purchased from Jagadish. In 

reply to a question asked to him the witness also stated that at the time 

of handing over the articles to Santosh only his family members were 

present. Further the witness stated that Jagadish asked him to stay near 

a mandir when he went to the house of Raju Das. Thus, from the above 

replies it was firmly established that the facts narrated by PW-9 is true in 

all aspects and there is nothing to disbelieve him. Another fact which is 

required to be mentioned here is that the witness was suggested that he 

had stolen the articles from the house of Santosh Debnath and in order to 

save himself he told other’s name as told by Santosh. By taking such plea 

the accused practically alleged that PW-9 committed the theft. But, as 

pointed above no evidence has been adduced by the accused in his 

defence. Therefore, on comparison of the evidence of the prosecution 

witnesses given by them in their examination-in-Chief to that in their 

cross-examination it is clearly emanated out that their evidence in their 

examination-in-chiefs are more creditworthy. In my considered opinion 

the accused could not establish any satisfactory facts and circumstances 

which allows me to draw an adverse presumption against the prosecution 

witnesses. Moreover, the accused could not establish that the prosecution 

witnesses had any common intention or design to make any allegation 

against him to their advantage. In addition to above the facts extracted 

by cross-examining the prosecution witnesses does not inspire confidence 

upon me to disbelieve in the sequence of events and surrounding facts 

established by them against him.  

28.  In view of what has been discussed above I hold that the prosecution 

has succeeded in proving the guilt of the accused person beyond all 

reasonable doubt and consequently he is liable to be convicted and 

sentenced for the offences charged against him. Accordingly, the accused 

is convicted and sentenced U/S-457/380 of IPC.  

29.  From the facts of the case it is evident that the accused knows the 

informant very well and that they live in the same locality. In spite of that 

he committed theft in the house of the informant and thereby indicated 
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that he has no respect towards his co-villagers. In my considered opinion 

such conduct of the accused is not praiseworthy at all. Thus, in the event 

the accused is released on probation of good conduct, that might carry a 

very bad message to the society at large thereby reducing faith of the 

common people towards the courts. In view of this I am not inclined to 

extend the benefit of the provision of Probation of Offenders Act to the 

accused.  

30.  Hearing on sentence: I have heard the accused in the matter of 

sentence. The accused submitted that he is a student of TDC 2nd Year 

and so he be released by imposing a minimum fine so that he can 

continue his study. By submitting so the accused indirectly admitted that 

he committed the offence as alleged. However, considering the conduct 

of the accused during whole trial and also considering the fact that no 

previous charge has been proved against the accused, therefore, I am not 

inclined to take very strict view against him. Rather, I shall take a little 

liberal view in the matter of sentencing. 

31.  In view of what has been discussed above I hold that the prosecution 

has succeeded in proving the case against the accused beyond all 

reasonable doubt. Accordingly, the accused is convicted U/S-457 of IPC 

and sentenced to undergo simple imprisonment for a period of 2(Two) 

years for the offence U/S-457 of IPC and to pay fine of Rs.500/-(Rupees 

five hundred) only. The accused is also convicted and sentenced to 

undergo simple imprisonment for a period of 1(One) year U/S-380 of IPC 

and to pay fine of Rs.500/-(Rupees Five Hundred) only. In default of 

payment of fine the accused is further directed to undergo simple 

imprisonment for a period of 2(two) months and 1(one) month 

respectively. The period of imprisonment shall run concurrently and the 

convict shall be entitled to the benevolent provision of set off. 

The bailor is discharged from further liabilities in this case. 

However, the bail bonds of the accused shall remain in force for the next 

six months from today in view of the spirit of Section-437 A of CrPC.  
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Furnish a copy of this judgment to the accused free of cost.   

The case is accordingly disposed of. 

Given under my hand and the seal of this Court on this the 31st 

day of May, 2016 at Udalguri, BTAD:: Assam. 

 

Typed and corrected by me:                                                    

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         

 

 

 

 

 

APPENDIX 

1. PROSECUTION WITNESSES: 

i. Sri Santosh Debnath-----------------PW-1 

ii. Sri Sankar Das------------------------PW-2 

iii. Sri Mukul Debnath--------------------PW-3 

iv. Sri Babu Debnath---------------------PW-4 

v. Smti. Alaka Debnath------------------PW-5 

vi. Sri Kamal Debnath---------------------PW-6 

vii. Sri Dhireswar Deka(I/O)---------------PW-7 
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viii. Sri Prabin Ch. Deka(I/O)---------------PW-8 

ix. Sri Pintu Biswas--------------------------PW-9 

2. DEFENCE WITNESSES:--NIL--- 

3. COURT WITNESS: --NIL-- 

4. PROSECUTION EXHIBITS:- 

i. Ext.1----------------FIR 

ii. Ext.1(1)------------Signature of PW-1 in Ext.1 

iii. Ext.2----------------Seizure list 

iv. Ext.2(i)-------------Signature of PW-6 in Ext.2 

v. Ext.2(ii)-------------Signature of PW-9 in Ext.2 

vi. Ext.3-----------------Sketch map of the P.O. 

vii. Ext.3(i)-------------Signature of PW-7 in Ext.3 

viii. Ext.4----------------Charge sheet 

ix. Ext.4(i)-------------Signature of PW-9 in Ext.4 

5. DEFENCE EXHIBITS:--NIL---  

 

Rajesh Bodo, A.J.S.            Rajesh Bodo                                             

S.D.J.M.(S), Udalguri     S.D.J.M.(S), Udalguri  

BTAD, ASSAM             BTAD, ASSAM         


